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In the competitive landscape of today's globalized economy, businesses
often seek ways to gain an edge over their rivals. One such method
involves the exchange of information between competitors, a practice that
can raise eyebrows under EU competition law. This comprehensive guide
provides an in-depth analysis of this complex topic, examining the various
forms of information exchange, the legal framework governing such
exchanges, and the potential consequences for businesses.

Forms of Information Exchange

Information exchange between competitors can take various forms, ranging
from informal discussions to formal agreements. The most common types
include:
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Price information: Competitors may share information about their
current or future prices for products or services.

Market share information: Competitors may exchange data on their
respective market shares or customer bases.

Cost information: Competitors may share information about their
production or distribution costs.

Product information: Competitors may share information about their
products or services, including their features, specifications, and
development plans.

Customer information: Competitors may share information about
their customers, including their preferences, purchasing habits, and
demographics.

Legal Framework

The legality of information exchange between competitors is governed by
Article 101 of the Treaty on the Functioning of the European Union
(TFEU),which prohibits anti-competitive agreements and practices.
Information exchange that restricts competition by, for example, fixing
prices or dividing markets, is considered illegal. However, certain types of
information exchange may be allowed under specific circumstances, as
outlined in the following exemptions:

Horizontal cooperation agreements: These agreements allow
competitors to cooperate in certain areas, such as research and
development or joint purchasing, provided that they do not lead to
restrictions on competition.



Vertical agreements: These agreements between businesses
operating at different levels of the supply chain, such as suppliers and
distributors, may contain information exchange provisions that are
necessary for the efficient functioning of the agreement.

Information exchange under a dominant position: In certain cases,
dominant businesses may be allowed to share information with
competitors to facilitate market entry or competition.

Consequences of Illegal Information Exchange

Businesses that engage in illegal information exchange between
competitors may face severe consequences, including:

Fines: The European Commission and national competition authorities
can impose substantial fines on businesses that violate EU competition
law.

Damages claims: Competitors or customers who suffer harm due to
illegal information exchange may seek damages from the offending
businesses.

Exclusion from public procurement: Businesses that have been
found to violate EU competition law may be excluded from participating
in public procurement procedures.

Reputational damage: Engaging in illegal information exchange can
damage a business's reputation and erode customer trust.

Information exchange between competitors is a complex area of EU
competition law, with significant implications for businesses. By
understanding the various forms of information exchange, the legal



framework governing such exchanges, and the potential consequences of
illegal behavior, businesses can navigate this complex landscape and avoid
costly mistakes.

This comprehensive guide provides invaluable insights into the intricacies
of information exchange between competitors in EU competition law,
empowering businesses to make informed decisions and maintain a
competitive edge while adhering to the legal framework.
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